
Mandatory Paid Sick Leave and FMLA Expansion: 
How New Legislation Impacts the Construction 

Industry

March 31, 2020

MISTY H. GUTIERREZ

12222 MERIT DR, SUITE 1450
DALLAS, TX 75251
214.369.3008

MGUTIERREZ@TFANDW.COM



2 Key Issues

v Mandatory Paid Sick Leave
v Limited Expansion of FMLA
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Effective Date

April 1, 2020
Until 

December 31, 2020
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Who Must Comply?

Employers with fewer
than 500 employees
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When is Paid Sick Leave Required?
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Primary Category Secondary Category

vEmployee under federal, 
state or local quarantine or 
isolation order 

vEmployee told to self-
quarantine

vEmployee experiencing 
symptoms of COVID-19 

vEmployee caring for 
someone under quarantine 
or isolation order 

vEmployee caring for child 
whose school or daycare is 
closed

vEmployee experiencing a 
“substantially similar 
condition” to COVID-19*



Pay Rates for Paid Sick Leave
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Primary Category Secondary Category

v The employee’s regular 
rate of pay, capped at $511 
per day and $5110 total per 
employee

vNo less than the applicable 
minimum wage

v2/3 the employee’s regular 
rate of pay, capped at $200 
per day and $2000 per 
employee



How Many Hours of Paid Sick Leave?

v80 hours for full-time employees
vAverage of 2 weeks for part-time
vBased on 6-months’ data

v In addition to paid sick leave you
already provide or that is required by 
local law
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Who Gets Paid Sick Leave?

vAll current employees
vNo waiting period
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Who Must Comply with FMLA Expansion?

Employers with fewer than 500 
employees
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What is the Scope of the FMLA Expansion?

v It applies to an employee who cannot work in 
order to care for a child under 18 years of age 
because school or daycare is closed due to a 
public health emergency.
v“Child” = any child you have legal responsibility for or

adult children with disabilities.

© Thomas, Feldman & Wilshusen, L.L.P.



Who Can Receive FMLA Leave?

v An employee who has worked for you for at 
least 30 days; OR

v An employee who was laid off before March 1, 
2020, who has been rehired, and who worked 
30 of the 60 calendar days preceding the 
employee’s lay off date
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How Much Paid FMLA Leave?

v No FMLA paid leave 1st 10 days
v Can use paid sick leave or other PTO

v After 10 days:
v 2/3 of regular rate up to $200/day
v Up to a total of 12 weeks
v $10K cap

v Other FMLA regulations apply
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What Happens When Leave Ends?

v Must be restored to prior position

Unless:

v Fewer than 25 employees, and

v Position no longer exists due to changed operating 
conditions to public health crisis, and

v Employer makes reasonable efforts to restore employee to 
equivalent position for up to one year
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Who Can Get an Exemption?
Paid Sick Leave or FMLA: 

v Fewer than 50 employees, AND an officer of the business
determines:
v Leave payments would result in financial obligations

exceeding revenues and cause business to cease operating;
v Absence of employee(s) requesting leave would entail 

substantial risk to the financial health or operational 
capabilities due to the employee’s specialized skill, 
knowledge of the business or responsibilities; or

v Insufficient number of workers able, willing, and qualified to
work when needed for the business to operate at a minimal
capacity.
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Additional Requirements

vCannot require employee to find shift 
coverage to use leave

vMust post notice of rights
vEmail, mail, or notice on website

appropriate if employees remote or
teleworking
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1united states department of labor  |  wage and hour division current as of 3/2020

FAMILIES FIRST CORONAVIRUS RESPONSE ACT: 
EMPLOYEE PAID LEAVE RIGHTS

WAGE AND HOUR DIVISION
UNITED STATES DEPARTMENT OF LABOR

The Families First Coronavirus Response Act (FFCRA or Act) requires certain employers to provide employees with paid sick leave 
RU H[SDQGHG IDPLO\ DQG PHGLFDO OHDYH IRU VSHFL¿HG UHDVRQV UHODWHG WR &29,'���� 7KH 'HSDUWPHQW RI /DERU¶V �'HSDUWPHQW� :DJH DQG 
+RXU 'LYLVLRQ �:+'� DGPLQLVWHUV DQG HQIRUFHV WKH QHZ ODZ¶V SDLG OHDYH UHTXLUHPHQWV� 7KHVH SURYLVLRQV ZLOO DSSO\ IURP WKH HႇHFWLYH 
GDWH WKURXJK 'HFHPEHU 3�� 2020�

*HQHUDOO\� WKH $FW SURYLGHV WKDW HPSOR\HHV RI FRYHUHG HPSOR\HUV DUH HOLJLEOH IRU�

• Two weeks (up to 80 hours) of paid sick leave at the employee’s regular rate of pay ZKHUH WKH HPSOR\HH LV XQDEOH WR ZRUN 
EHFDXVH WKH HPSOR\HH LV TXDUDQWLQHG �SXUVXDQW WR )HGHUDO� 6WDWH� RU ORFDO JRYHUQPHQW RUGHU RU DGYLFH RI D KHDOWK FDUH SURYLGHU�� 
DQG/RU H[SHULHQFLQJ &29,'��� V\PSWRPV DQG VHHNLQJ D PHGLFDO GLDJQRVLV� RU

• Two weeks (up to 80 hours) of paid sick leave at two-thirds the employee’s regular rate of pay EHFDXVH WKH HPSOR\HH LV 
XQDEOH WR ZRUN EHFDXVH RI D ERQD ¿GH QHHG WR FDUH IRU DQ LQGLYLGXDO VXEMHFW WR TXDUDQWLQH �SXUVXDQW WR )HGHUDO� 6WDWH� RU ORFDO 
JRYHUQPHQW RUGHU RU DGYLFH RI D KHDOWK FDUH SURYLGHU�� RU WR FDUH IRU D FKLOG �XQGHU �� \HDUV RI DJH� ZKRVH VFKRRO RU FKLOG 
FDUH SURYLGHU LV FORVHG RU XQDYDLODEOH IRU UHDVRQV UHODWHG WR &29,'���� DQG/RU WKH HPSOR\HH LV H[SHULHQFLQJ D VXEVWDQWLDOO\ 
VLPLODU FRQGLWLRQ DV VSHFL¿HG E\ WKH 6HFUHWDU\ RI +HDOWK DQG +XPDQ 6HUYLFHV� LQ FRQVXOWDWLRQ ZLWK WKH 6HFUHWDULHV RI WKH 
7UHDVXU\ DQG /DERU� DQG

• Up to an additional 10 weeks of paid expanded family and medical leave at two-thirds the employee’s regular rate of pay 
ZKHUH DQ HPSOR\HH� ZKR KDV EHHQ HPSOR\HG IRU DW OHDVW 30 FDOHQGDU GD\V� LV XQDEOH WR ZRUN GXH WR D ERQD ¿GH QHHG IRU 
OHDYH WR FDUH IRU D FKLOG ZKRVH VFKRRO RU FKLOG FDUH SURYLGHU LV FORVHG RU XQDYDLODEOH IRU UHDVRQV UHODWHG WR &29,'����

Covered Employers: 7KH SDLG VLFN OHDYH DQG H[SDQGHG IDPLO\ DQG PHGLFDO OHDYH SURYLVLRQV RI WKH ))&5$ DSSO\ WR FHUWDLQ SXEOLF 
HPSOR\HUV� DQG SULYDWH HPSOR\HUV ZLWK IHZHU WKDQ �00 HPSOR\HHV�[1] 0RVW HPSOR\HHV RI WKH IHGHUDO JRYHUQPHQW DUH FRYHUHG E\ 7LWOH ,, RI 
WKH )DPLO\ DQG 0HGLFDO /HDYH $FW� ZKLFK ZDV QRW DPHQGHG E\ WKLV $FW� DQG DUH WKHUHIRUH QRW FRYHUHG E\ WKH H[SDQGHG IDPLO\ DQG PHGLFDO 
OHDYH SURYLVLRQV RI WKH ))&5$� +RZHYHU� IHGHUDO HPSOR\HHV FRYHUHG E\ 7LWOH ,, RI WKH )DPLO\ DQG 0HGLFDO /HDYH $FW DUH FRYHUHG E\ WKH 
SDLG VLFN OHDYH SURYLVLRQ� 

6PDOO EXVLQHVVHV ZLWK IHZHU WKDQ �0 HPSOR\HHV PD\ TXDOLI\ IRU H[HPSWLRQ IURP WKH UHTXLUHPHQW WR SURYLGH OHDYH GXH WR VFKRRO FORVLQJV RU 
FKLOG FDUH XQDYDLODELOLW\ LI WKH OHDYH UHTXLUHPHQWV ZRXOG MHRSDUGL]H WKH YLDELOLW\ RI WKH EXVLQHVV DV D JRLQJ FRQFHUQ�

Eligible Employees: All employees RI FRYHUHG HPSOR\HUV DUH HOLJLEOH IRU WZR ZHHNV RI SDLG VLFN WLPH IRU VSHFL¿HG UHDVRQV UHODWHG WR 
&29,'���� Employees employed for at least 30 days DUH HOLJLEOH IRU XS WR DQ DGGLWLRQDO �0 ZHHNV RI SDLG IDPLO\ OHDYH WR FDUH IRU D FKLOG 
XQGHU FHUWDLQ FLUFXPVWDQFHV UHODWHG WR &29,'���� [2]

Notice: :KHUH OHDYH LV IRUHVHHDEOH� DQ HPSOR\HH VKRXOG SURYLGH QRWLFH RI OHDYH WR WKH HPSOR\HU DV LV SUDFWLFDEOH� $IWHU WKH ¿UVW 
ZRUNGD\ RI SDLG VLFN WLPH� DQ HPSOR\HU PD\ UHTXLUH HPSOR\HHV WR IROORZ UHDVRQDEOH QRWLFH SURFHGXUHV LQ RUGHU WR FRQWLQXH UHFHLYLQJ 
SDLG VLFN WLPH�

► Qualifying Reasons for Leave
8QGHU WKH ))&5$� DQ HPSOR\HH TXDOL¿HV IRU SDLG VLFN WLPH LI WKH HPSOR\HH LV XQDEOH WR ZRUN �or unable to telework� GXH WR D QHHG IRU 
OHDYH EHFDXVH WKH HPSOR\HH�

1.  LV VXEMHFW WR D )HGHUDO� 6WDWH� RU ORFDO TXDUDQWLQH RU LVRODWLRQ RUGHU UHODWHG WR &29,'����
2.  KDV EHHQ DGYLVHG E\ D KHDOWK FDUH SURYLGHU WR VHOI�TXDUDQWLQH UHODWHG WR &29,'����
3.  LV H[SHULHQFLQJ &29,'��� V\PSWRPV DQG LV VHHNLQJ D PHGLFDO GLDJQRVLV�
4.  LV FDULQJ IRU DQ LQGLYLGXDO VXEMHFW WR DQ RUGHU GHVFULEHG LQ ��� RU VHOI�TXDUDQWLQH DV GHVFULEHG LQ �2��
5.  LV FDULQJ IRU D FKLOG ZKRVH VFKRRO RU SODFH RI FDUH LV FORVHG �RU FKLOG FDUH SURYLGHU LV XQDYDLODEOH� IRU UHDVRQV UHODWHG WR  

 &29,'���� RU
6.  LV H[SHULHQFLQJ DQ\ RWKHU VXEVWDQWLDOO\�VLPLODU FRQGLWLRQ VSHFL¿HG E\ WKH 6HFUHWDU\ RI +HDOWK DQG +XPDQ       

 6HUYLFHV� LQ FRQVXOWDWLRQ ZLWK WKH 6HFUHWDULHV RI /DERU DQG 7UHDVXU\�
8QGHU WKH ))&5$� DQ HPSOR\HH TXDOL¿HV IRU H[SDQGHG IDPLO\ OHDYH LI WKH HPSOR\HH LV FDULQJ IRU D FKLOG ZKRVH VFKRRO RU SODFH RI FDUH 
LV FORVHG �RU FKLOG FDUH SURYLGHU LV XQDYDLODEOH� IRU UHDVRQV UHODWHG WR &29,'����

[1] Certain provisions may not apply to certain employers with fewer than 50 employees. See Department FFCRA regulations (expected April 2020).
[2] Under the Act, special rules apply for Health Care Providers and Emergency Responders.



No Retaliation

v Cannot terminate, discipline, or 
discriminate against an employee who 
uses paid sick leave or files a complaint

v Consequence = FLSA violation
v Fines, lost wages, liquidated damages
v Criminal penalties also possible
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Dallas Paid Sick Leave

Revoked and deemed unenforceable
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The Good News

Payroll Tax Credits

vUp to 100% tax credit for qualified sick 
leave and FMLA leave

vNo credits for other leave
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The Good News

Paycheck Protection Program
v Federally backed loans to cover payroll paid sick leave, 

insurance premiums, rent, utilities, and mortgage 
payments.

vGenerally, available to employers with fewer than 500 
employees

vIf you retain your full staff and payroll, all of your eligible 
expenses for up to eight weeks will be 100% forgiven.

vLoan must be processed by June 30
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The Good News

Federal Contractors

May be reimbursed any paid leave they provides
to to keep its employees and subcontractors "in a
ready state" if they are subject to a shut down.
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Resources:

DOL Fact Sheets, Q&As, and Mandatory Poster:

https://www.dol.gov/agencies/whd/pandemic

CDC Guidance for businesses:

https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-
business-response.html

Small Business Loan Information:
https://www.coronavirus.gov/smallbusiness/
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Sick Pay Ordinances:
How Will You be Affected?
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